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“Balaraju, Panjini (ECY)

From: Howard F. Jensen [Jensen@tuppermackbrower.com]

Sent: Monday, June 21, 2010 5:06 PM

To: - Balaraju, Panjini (ECY)

Cc: _ Nord, Tim (ECY); Rogowski, Barry (ECY); cwolfe@crwolfelaw.com;

achabuk@wavecable.com; jporter@aspectconsulting.com; dhillman@aspectconsulting.com;
dan.meredith@mdu.com; Abbie.Krebsbach@mdu.com; Robinson@TupperMackBrower.com

Subject: RE: Old Bremerton Gas Works Site
Attachments: Redline Agreed Order (06-21-10}.docx
Panjini:

The redline is attached.

--Howard

From: Howard F. Jensen

. Sent: Monday, June 21, 2010 4:03 PM

To: 'Balaraju, Panjini (ECY)'

Cc: Nord, Tim (ECY); Rogowski, Barry (ECY); cwolfe@crwolfelaw.com; Ahmet Chabuk (achabuk@wavecable.com);
jporter@aspectconsulting.com; dhillman@aspectconsulting.com; Daniel E. Meredith (dan.meredith@mdu.com);
Abbie.Krebsbach@mdu.com; Alison Jones Robinson (Robinson@TupperMackBrower.com)

Subject: Old Bremerton Gas Works Site

Panjini:

We look forward to meeting with you tomorrow. In advance of the meeting, attached please find the followmg
documents for dlscussmn tomorrow:

Proposed Agreed Order
Proposed Exhibit A to Agreed Order
Outline of Proposed Exhibit B to Agreed Order

I will send you in a separate email a redline showing the differences between the attached Agreed Order and the one
you provided to us last month.

_Cascade has been working with the other PLPs to develop a comprehensive proposal that meets the objectives of the
PLP group as well as Ecology. The attached documents reflect the preliminary consensus of the PLP group as to the best

- path forward. Please understand, however, the other PLPs have not yet had the opportunity to review the attached
documents in detail, so they reserve the right to request changes or present comments of their own.

We are hopeful to make good progress tomorrow.
Best regards,
Howard

Howard F. Jensen

Tupper|Mack|Brower PLLC

2025 First Avenue | Suite 1100 | Seattle, WA 98121

206.407.0501 (direct) | 206.493.2310 (fax)
. ijensen@tuppermackbrower.com USEPA
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IRS Circular 230 Disclosure: Any federal tax advice contained in this email is not intended or written to be used,
and cannot be used, for the purpose of (i) avoiding tax-related penalties under the Internal Revenue Code, or (ii)
promoting, marketing, or recommending to another person any tax-related matter.

Confidentiality Notice: This email' is confidential and may be attorney-client privileged. If you are not the intended
recipient, please do not print, copy, retransmit, or otherwise use any information in this email. Please indicate to the
sender that you have received this email in error and delete the copy you received.

33 Please consider the environment before printing this email.
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| 2 INTRODUCTION
The mutual objective of the State of Washington, Department of Ecology (Ecology),

Cascade Natural Gas Corporétion (CNGC), M=—PautMcConkey Family Trust (McConkev). and

Ms—Natacha Sesko_(Ms. Sesko) under this Agreed Order (Order) is to provide for remedial
action at a facility where there has been a release or threatened release of hazardous substances.

This Order requires CNGC, Paul-McConkey. and MsNzataeha Sesko to conduct a remedial

investigation (RI) at

for the Old Bremerton

Gas Works Site. Ecology believes the actions required by this Order are in the public interest.

II.  JURISDICTION <+~ -~ { Formatted: Indent: Left: 0", First line: 0" )

This—Azresd Order is issued pursuant to the Model Toxics Control Act (MTCA),

RCW 70.105D.050(1).

III. PARTIES BOUND ' <~ - - { Formatted: Indent: Left: 0", Firstline: 0" )

This Asreed-Order shall apply to and be binding upon the partiesPasties to this Order,
their successors and assigns. The undersigned representative of each party hereby certifies that
he or she is fully authorizéd to enter into this Order and to execute and legally bind such party to
comply with this Order. CNGC, Pat-McConkey. and Ms Natacha Sesko; agree to undertake all
actions required by the terms and conditions of this Order. No change in ownership or corporate
status shall alter CNGC'’s, Rax-McConkey’s. and Ms.Natacha Sesko’s responsibility under this
Order. CNGC, PaslMcConkey. and Ms.Nataeha Sesko shall provide a copy of this Order to all
agents, contractors, and subcontractors retained to perform work required by this Order, and shall
ensure that all work undertaken by such agents, contracto?s, and subcontractors complies with

this Order.



Agreed Order No. DE -10TCPHQ-7721
Page 4 of 33-May13;:2010

IV. DEFINITIONS

Unless otherwise specified herein, the definitions set forth in Chapter 70.105D RCW and
Chapter 173-340 WAC shall control the meanings of the terms in this Order.

A @: The Site was formerly knownfer—Faeiity)is—referred—te as the Old

Bremerton Gas Works and Sesko Property. but is now referred to as the Old Bremerton Gas

Works Site (the Site), and is generally located across portions of three tax parcels between

Thompson Drive and et+3725-Pennsylvania Avenue_immediately south of Port—Bremertes;

Washington Narrows. and the adjacent tidelands. in Bremerton. Washington. McConkey owns

two of the tax parcels (Nos.98310-{Kitsap-County-Assesser’sPareel Numbers: 3711-000-001-

0409_and —3711--000-001-0607) and Ms. Sesko owns the third (No. 3741-000-022-0101).—=5

purposes: The Site is defined by the extent of contamination caused by the release of hazardous 5.

substances at and from the former manufactured gas plantthe-Site-and-is-petlimited by-property

- - -,

a “facility"Faeitity under RCW 70.105D.020(5).

. - - Formatted: Font: Not Bold, Not All caps

)
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B  Parties: Refers to the-State-o£ Washinston, Depanment-o£Ecology, CNGC, Pau)

McConkey, and MsNatacha Sesko.
C.-  Potentially Liable Persons (PLPs): Refers to CNGC, Pas-McConkey, and

As. Natacka-Sesko.  Ecologv mav identify additional parties. not currently identified in this

Order. as PLPs in the future based upon credible evidence.

D.- Agreed Order or Order: Refers to this Order and each of the exhibits to this

Order. All exhibits are integral and enforceable parts of this Order. The terms “Agreed Order”

or “Order” shall include all exhibits to this Order.

V. FINDINGS OF FACT

Ecology makes the following findings of fact, without any express or implied admissions
of such facts by the PLPs:

A. From approximately 1930 to 1963. a manufactured gas plant operated at the Site.

supplving residents of Bremerton with gas for home heating and cooking. From approximately

1930 to 1955, the plant manufactured gas from coal and other petroleum products. From

approximately 1948 to 1955. liquefied petroleum (propane) was used to enrich the manufactured

gas. Between approximatelv 1955 and 1963. the plant manufactured natural gas from blending

liquefied petroleum and air. Production of natural eas terminated in 1963 upon completion-of a

natural gas pipeline to the region. The plant consisted of a brick building. aboveeround gas

holders. aboveeround fuel tanks. and purifiers. None of the original plant structures remain.
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B. The plant was originally operated by Western Gas Company of Washington
(WGC). WGC operated the plant from approximatelv 1930 to 1952. In 1952. Bremerton Gas

Companv (BGC) purchased certain assets from WGC. includine the gas plant and associated

property. BGC operated ‘thg plant for approximatelv one vear. before ﬁlerginz with CNGC
in 1953. CNGC sold the plant propertv to private individuals in 1972. Raul and Margaret .
McConkey (the McConkevs) acquired the plant propertv in pieces between 1979 and 19835. The

McConkeys conveyed a portion of the plant property to William and Natacha Sesko (the Seskos)

in 1992, and conveved the remainder to McConkey in 2000. Between 1972 and the present. the :

plant propertvy was used for various industrial operations. including equipment storage. boat

maintenance. metal fabrication. and automobile salvage.

c Between 1993 and 2009. a number of investigations cology 1994: .-

Ecologv 1995: GeoEngineers 2007: Ecologv & Environment 2009

concentrations of petroleum hvdrocarbons. benzene. ethvlbenzene. polvaromatic hvdrocarbons

(PAHs) includine naphthalene and phenathrene. carcinogenic PAHs includine benzo(a)pvrene

and benzo(b)louranthene. arsenic. lead. and chromium in groundwater. soil. or sediment at

the Site.

D. In 1995. Ecologv conducted a Site. Hazard Assessment and placed the Site on the

Hazardous Sites List. The Site scored a ranking of 1 out of a possible 5. where 1 represents the

" highest relative risk and 5 the lowest.

identified elevated -
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VL. ECOLOGY DETERMINATIONS )
Based on——— A The Caseade Natural Gas Corporationwas, i 1d
)

known as the Old Bremerton Gas Works Site.

B. Pzt McConkey is a end-Natasha Seske-are-the-current “owner or operator” under

RCW 70.105D.020(17) of a “facility” as defined in RCW 70.105D.020(5).

C. Ms. Sesko is a current “owner or operator” under RCW 70.105D.020(17)preperty

ewaers of a “facility” as defined in RCW 70.105D.020(5).
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DB. - Based upon all factors known to Ecology, a “release” or “threatened release” of
“hazardous substances”substancef{sy® as defined in RCW 70.105D.020(25) and RCW

70.105D.020(10), respectively, has occurred at the Site.

E€.  Based upon credible evidence, Ecology issued a PLP status letterlettess to CNGC ¥

dated March 5. 2010. pursuant to RCW 70.105D.040. RCW 70.105D.020(21). and WAC 173-

340-500. By letter dated April 8. 2010. CNGC voluntarily waived its rights to notice and

comment and accepted Ecologv’s determination that CNGC is a PLP under RCW 70.105D.010.

without admittine anv ligbilitv. Ecologv issued a determination that CNGC is a PLP under - *"

RCW 70.105D.040 by letter dated April 15. 2010.

e Based upon_credible evidence. Ecology issued a PLP status letter to—Paul

McConkey dated July . 2010. pursuant to RCW 70.105D.040. RCW 70.105D.020(21). and

WAC 173 340-500.  Ecologv_issued a determination that McConkev is a PLP under

RCW 70.105D.040 by letter dated August . 2010.

G. Based upon credible evidence. Ecologyv issued a PLP status letter to Ms.ead

Nataeha Sesko dated March 5, 2010, pursuant to RCW 70.105D.040, RCW 70.105D.020(21),

Hability-Ecology issued a determination that Ms.€2

PLP under RCW 70.105D.040 bv letter dated April 15. 2010.

H. Based upon credible evidence. Ecologv may identifv_additional ere—PLPs for
wader REW-70-105D.040-and-netiffedthe Site that are not currently jdentified inPEPs—ef this _

IB.  Pursuant to RCW 70.105D.030(1) and RCW 70.105D.-050(1), Ecology may

require PLPs to investigate or conduct other remedial actions with respect to any release or

-- ‘&ormatted: Font color: Auto
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threatened release of hazardous substances, whenever it believes such action to be in the public
interest. Based on the foregoing facts, Ecology believes the remedial actions required by this
Order are in the public interest.
ViI.__——WORK TO BE PERFORMED
Based on the Findings of Fact and Ecology Determinations, it is hereby ordered that the
PLPs take the follovving remedial actions at the Site and that these actions be conducted in

accordance with Chapter 173-340 WAC unless otherwise specifically provided for herein:

A. The PLPs shall conduct the-remedial-eetions—fullydeseribed inExhibit B-4o-this

-

priorto-developingthe DCAPconducta remedial investigation/feasibiity-study of the Site in
accordance with WAC 173-340-350 and Chapter 173-204 WACxpleads and with the attached

cope of Work_and

Schedule (Exhibit B). which identifies the deliverables required by this Order.

Each deliverable-te-this-Order—Generally-the RIFS+asks |
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B——The PEPs shall perform—remedial-ections required by this Order. once approved by

Ecology. becomes an integral and enforceable part of this Order.

B. If, at any time after the first exchange of comments on drafts, Ecology determines

that insufficient progress is being made in the preparatioh of any of the deliverables required by

this Section, Ecology shall provide written notice to the PLPs that they have thirtv (30) davs to

demonstrate sufficient progress in preparation of the required deliverable(s). If. in Ecologv’s =

estimation. the lack of progress is not cured within thirty (30) davs. Ecology may then complete

and issue the final deliverable. Ecologv need onlv provide an opportunity to cure once persay

eempleteandissuethe fnal deliverable.
D. If. at any time. the PLPs encounter credible evidence of contamination from a

source or sources separate and apart from the former manufactured gas plant and for which third

parties are potentially liable under MTCA. the PLPs shall notify Ecology of such contamination.
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and Ecologv mav. in its reasonable discretion. identifv those third parties as potentiallv liable

persons for a separate “site.” or if the contamination attributable to the third parties cannot be

divided from the contamination at the Site. identifv those third parties as additional PLPs for the :. .

Site.

VIII. —TERMS AND CONDITIONS OF ORDER +~# - { Formatted: Indent: Left: 0", First line: 0"

A. Public Notice

RCW 70.105D.030(2)(a) requires that, at a minimum, this Order be subject to concurrent
public nétice. Ecology shall be responsible for providing such public notice and reserves the -
right to modify or withdraw any provisions of this Order should public comment disclose facts or
considerations which indicate to Ecology that this Order is inadequate or improper in any
respect.
B. Remedial Action Costs

The PLPs shall, subject to the dispute provisions of this Order. pay to Ecology costs

incurred by Ecology pursuant to this Order and consistent with WAC 173-340-550(2). These
costs shall include work performed by Ec.ology or its contractors for, or on, the Site under .
Chapter 70.105D RCW, including remedial actions and Order preparation, negotiation,
oversight, and administration. These costs shall include work performed both prior to and
subsequent to the issuance of this Order. Ecology’s costs shall include costs of direct activities
and support costs of direct activities as defined in WAC 173-340-550(2). The PLPs shall pay the

required amount, except for those costs the PLPs dispute. within ninety (90) days afteref

receiving from Ecology an itemized statement of costs that includes a summary of costs incurred,
an identification of involved staff, and the amount of time spent by involved staff members on

the project. A general statement of work performed will be provided upon request. Itemized

statements shall be prepared quarterly. Pursuant to Section VIILI. (Resolution of Disputes). anv
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PLP mayv dispute anv itemized billing statement. Pursuant to WAC 173-340-550(4), failure to
pay Ecology’s uncontested costs and costs for which a final décision has been issued under the

dispute resolution process within ninety (90) days afteref receipt of the itemized statement of

costs_or the date of the final decision under the dispute resolution process will result in interest

charges at the rate of twelve percent (12%) per annum, compounded monthly.

Implementation of Remedial Action
If Ecology determines that the PLPs have failed without good cause to implement the -
remedial action_required by this Order, in whole or in part, Ecology may, after notice to the

PLPs, perform any or all portions of the remedial action that remain incomplete._ Except in

emergency situations. Ecology shall endeavor. where practicable. to provide the PLPs this notice -

in writing. and a thirty (30) day opportunity to cure. If Ecology performs all or portions of the i

remedial action because of the PLPs’ failure to comply with theirits obligations under this Order,
the PLPs shall reimburse Ecology for the costs of doing such work in accordance with Section
VIIL-B (Remedial Action Costs), provided that the PLPs are not obligated under this Section to
reimburse Ec?ﬂogy for costs incurred for work inconsistent with or beyond the scope of this

Order.

remedial actions at the Site outside those remedial actions required by this Order, unless Ecology -
concurs, in writing, with such additional remedial actions.
D.  Designated Project Coordinators

The project coordinator for Ecology is:

Except where necessary to abate an emergency situation, the PLPs shall not perform any<-+ - tormatted: Hyphenate, Tab stops: Not at j
-0.5"
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Panjini Balaraju «-=+'4 Formatted: Line spacing: single, Keep with
Toxics Cleanup Program \ "e’“

PO Box 47600 RSB A TN
~Olympia, WA 98504 <~ - -+ Formatted: Line spacing: single, Keep with
Phone: 360-407-6161 ;A

E-Mail: pbal461@ecy.wa.gov «- = - { Formatted: Line spacing: single )

The project coordinator for the PLPs is:{please-inchude name;-address-and-telephone

Daniel Meredith

Cascade Natural Gas Corporation
222 Fairview Avenue North
Seattle. WA 98101

Phone: 206-381-6720

Email: dan.meredith@mdu.com

———FEaeh project coordinatorseeesdinater shall be responsible for overseeing the

implementation of this Order. Ecology’s project coordinator will be Ecology’s designated :
representative for the Site. To the maximum extent possible, communications between Ecology
and the PLfs, and all documents, including reports, approvals, and other correqundence
concerning the activities perfémed pursuant to the terms and conditions of this Order shall be
directedvthrough the project coordinators. The project coordinators may designate, in writing,
working level staff contacts for all or portions of the imptementation-efthe-work to be performed

required by this Asreed-Order.

Any party may change its respective project coordinator. Written notification shall be+- - - { Formatted: Tab stops: -0.5", Left 5

given to the other party at least ten (10) calendar days prior to the change.
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l 3 ———All geologic and hydrogeologic work performed pursuant to this Order+-==
shall be under the supervision and direction of a geologist licensed in the State of Washington ér
under the direct supervision of an engineer registered in the State of Washington, except as
otherwise provided for by Chapters 18.220 and 18.43 RCW.

l Al All engineering work performed pursuant to this Order shall be under the direc?
supervision of a professional engineer registered in the State of Washington, except as otherwise
provided for by RCW 18.43.130.

I 2 All construction Work performed pursuant to this Order shall be under the direct

supervision of a professional engineer or a qualified technician under the direct supervision of a

professional engineer. The professional engineer must be registered in the State of Washington,

except as otherwise provided for by RCW 18.43.130.

4. Any documents submitted containing geologic, hydrologic or engineering work

shall be under the seal of an appropriately licensed professional as required by Chapter -18.220_

.................

o The PLPs shall notify Ecology in writing of the identity of any engineer(s) and__ - { Formatted: Font: Not Bold

geologist(s), contractor(s) and subcontractor(s), and others to be used in carrying out the terms of -

this Order, in advance of their involvement at the Site.

F. Access

Ecology or any Ecology authorized representative shall have the full authority to enter
and freely move about all property at the Site that the PLPs either own. controlewns-—eentrels, or
havekras access rights. to at all reasonable times for the pﬁrposes of, inter alia: inspecting non-

privileged records (the PLPs must follow the procedures outlined in Section VIILI (Retention of

Records) for records withheld on the basis of privilege).reesrés; operation logs, and contracts
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related to the work being performed pursuant to this Order; reviewing the PLPs’ progress in
carrying out the terms of this Order; conducting such tests or collecting such samples as Ecology
may deem necessary; using a camera, sound recording, or other documentary type equipment to
record work done pursuant to this Order; and verifying the data submitted to Ecology by the -
PLPs. The PLPs shall make all reasonable efforts to secure access rights for those properties
within the Site not owned or controlled by the PLPs where remedial activities or investigations :
will be performed pursuant to this Order. Ecology or any Ecology authorized representative
shall give reasonable notice before entering any Site property owned or controlled by the PLPs.
unless an efnergency prevents such notice. All persons who access the Site pursuant to this
Section shall comply with any applicable Health and Safety Plan.fs> Ecology employees and
their representatives shall not be required to sign any liability release or waiver as a condition of
Site property access.

G. Sampling, Data Submittal, and Availability

8 i< With respect to the implementation of this Order, the PLPs shall make the results+-= - tormatted: Indent: Left: 0.06", First line:
‘ : 0.44"

of all sampling, laboratory reports, and/or test results generated by themit or on theiris behalf
available to Ecology. Pursuant to WAC 173-340-840(5), all sampling data shall be submitted to
Ecology in both printed and electronic formats in accordance with Section VII (Work to be
Performed), Ecology’s Toxics Cleanup Program Policy 840 (Data Submittal Requirements),

and/or any subsequent procedures specified by Ecology for data submittal —Attaehed-asExhibit

2 If requested by Ecology, the PLPs shall allow Ecology and/or its authorized
representative to take split or duplicate samples of any samples collected by the PLPs pursuant
to implementation of this Order. The PLPs shall notify Ecology seven (7) days in advance of

any sample collection or work activity at the Site. The seven-dav notification requirement shall




Agreed Order No. DE -10TCPHQ-7721
| Page 20 of 33-Mey13,2010

be satisfied where the PLPs have identified the work planned for the next reporting period in &
guarterly progress report. including a schedule identifving anv sample collection or work

activity to take place at the Site. provided Ecologv is notified of anv schedule changes at least

seven (7) davs ahead of the sampling event in guestion. Ecologv shall. upon request. allow the

PLPs and/or its authorized representativesEeelosy-shall-uponreguest-allowthe PIPsandlorits .0,

eutherized reprasentative to take split or duplicate samples of any samples collected by Ecology

pursuant to the implementation of this Order, provided that doing so does not interfere with
Ecology’s sampling. Without limitation on Ecology’s rights under Section-VIIL-F (Access),
Ecology shall notify the PLPs prior to any sample collection activity unless an emergency

prevents such notice.

3: In accordance with WAC 173-340-83‘0(2)(9,), all hazardous substance analyses

shall be conducted by a laboratory accredited under Chapter 173-50 WAC for the specific
analyses to be conducted, unless otherwise approved by Ecology.
H. Public Participation : .
1. A Public Participation Plan is required for this Site. Ecology shall revio.ew any °
_existing Public Participation Plan to determine its continued appropriateness and whether it
requires amendment, or if no plan exists, Ecology shall develop a Public Participation Plan alone
or in conjunction with the PLPs.

2. Ecology shall maintain the responsibility ‘for public participation at the Site.

However, the PLPs shall cooperate with Ecology, and shall. with respect to public participation .

work undertaken pursuant to this Order:

g,  If agreed to by Ecology, develop appropriate mailing listskist, prepare

drafts of public notices and fact sheets at important stages of the remedial action, such as the i

submission of work plans, remedial investigation/feasibility study reports, cleanup action plans,
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and engineering design reports. As appropriate, Ecology will edit, finalize, and distribute such
fact sheets and prepare and disﬁibute public notices of Ecology's presentations and meetings.
J. Notify Ecology’s project coordinator prior to'the preparation of all press
releases and fact sheets, and before major meetings with the interested public and local
governments. Likewise, Ecology shall notify the PLPs prior to the issuance of all press releases
and fact sheets, and before major meetings with the interested public and local governments. For
all press releases, fact sheets, meetings, and other outreach efforts by the PLPs that do not
receive prior Ecology approval, the PLPs shall clearly indicate to theirits audience that the press
release, fact sheet, meeting, or other outreach effort was not sponsored or endorsed by Ecology.

c3.  When requested by Ecology, participate in public presentations on the

progress of the remedial action at the Site._ Participation may be through attendance at public

meetings to assist in answering questions, or as a presenter.

d4.  When requested by Ecology, arrange and/or continue an online

information repository_and a phvsical repositorvrepesitesies—to—be—lesated at the following

locationlesatiens:

b Department of Ecology «- == Formatted: Indent: First line: 0", Line l
Toxics Cleanup Program e spacing: single, Tab stops: Not at 0.5"
| Formatted: Line spacing: single, Tab stops: j

At a minimum, copies of all public natices, fact sheets, and press releases; all quality assured

monitoring data; remedial action plans and reports, supplemental remedial planning documents,

o Not at 0.5"
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and all other similar documents relating to perforﬁlance of the remedial action required by this
Order shall be promptly placed in ,(upl_(aﬂeﬁ_&the& repositories.
I Retention of Records

During the pendency of this Order, and for ten (10) years from the date of completion of
work performed pursuant to this Order, the PLPs shall preserve all records, reports, documents,
and underlying data in theirits possession relevant to the implementation of this Order and shall
insert a similar record retention requirement into all contracts With project contractors and

subcontractors_that perform work pursuant to this Order- Upon request of Ecology, the PLPs

shall make all records available to Ecology and allow access for review within a reasonable time.

Jaw to limit disclosure of documents protected by the attornev work product and/or attorney-

client privilege. If a PLP withholds anv requested records based on an assertion of privilege. it -

shall notifv_Ecologv that records are being withhold and shall. upon written request from

Ecology. provide Ecologv with a privilege log specifving the records withheld and the applicable

privilece. No actual data collected at the Site pursuant to this Order shall be considered

privileged.
J. Resolution of Disputes

i In the event a dispute arises as to an approval, disapproval, proposed change, or
other decision or action by Ecology's project coordinator, or an itemized billing statément under
Section VIII.-B (Remedial Action Costs), the partiesPasties shall utilize the dispute resolution .

procedure set forth below.

a. Upon receipt of Ecology’s project coordinator’s written decision or the+- - - { Formatted: Indent: Left: 0", First line: 0.5 )

itemized billing statement, a PLP#e—RLPs has fourteen (14) days within which to notify

Ecology's project coordinator in writing of its objection to the decision or itemized statement.
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resolve the dispute. If the project coordinators cannot resolve the dispute within fourteen (14)

Don't adjust space between Latin and Asian
text, Don't adjust space between Asian text and
numbers

b. The partiesPasties® project coordinators shall then confer in an effort to+~= = Formatted: Indent: Left: 0", First line: 0.5",/|

days, Ecology’s project coordinator shall issue a written decision.

= A PLPThe-PERs may then request regional management review of the

decision. This request shall be submitted in writing to the Section Manager of the Headquarters -

Land and Aquatic Lands Cleanup Division Seetien-Manazer-within seven (7) days afteref receipt
of Ecology’s project coordinator’s written decision., ______________________________

d. The Section Manager shall conduct a review of the dispute and shall
endeavor to issue a written decision regarding the dispute within thirty (30) days afieref the
decision on the disputed matter.

2. The partiesPasties agree to only utilize the dispute resolution process in good faith
and agree to expedite, to the extent possible, the dispute resolution process whenever it is used.

3. Implemex;tation of these dispute resolution procedures shall not provide a basis
for delay of any activities required in this Order, unless Ecology agrees in writing to a schedule
extension.

K. Extension of Schedule

L An extension of schedule shall be granted only when a request for an extension is
submitted in a tifnely fashion, generally at least thirty (30) days prior to expiration of the
deadline for which the extension is requested, and good cause exists for granting the extension.
All extensicsns shall be requested in writing. The request shall specify:

a. The deadline that is sought to be extended;
b. The length of the extension sought;

C: The reason(s) for the extension; and

. - +{ Formatted: Font: Not Bold )

- {Formamd: Font: Not Bold, Font color: Auto J
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d. Any related deadline or schedule that would be affected if the extension+—=7 '[Formatted Indent: Left: 0", First line: 0.5" )

were granted.

i The burden shall be on the PLPs to demonstrate to the satisfaction of Ecology that
the request for such extension has been submitted in a timely fashion and that good cause exists

for granting the extension. Good cause may include, but may not be limited to:

a Circumstances beyond the reasonable control and despite the due<-- - - Formatted: Indent: Left: 0", First line: 0.5,
Tab stops: Notat 0.5"

diligence of the PLPs including delays caused by unrelated third parties or Ecology, such as (but
not limited to) delays by Ecology in reviewing, approving, or modifying documents submitted by
the PLPs;

b. Acts of God, including fire, flood, blizzard, extreme temperatures, storm,
or other unavoidable casualty;-es

c. Endangerment as described in Section VIIL-M (Endangerment).

However, neither increased costs of performance of the terms of this Order nor changed=- - - { Formatted: Tab stops: Not at -0.5" )

economic circumstances shall be considered circumstances beyond the reasonable control of

PLPs: or:
d. A request by the PLPs based on credible evidence to add third parties as
PLPs for the Site.
3. Ecology shall act upon any written request for extension in a timely fashion.

Ecology shall give the PLPs written notification of any extensions granted pursuant to this Order.

A requested extension shall not be effective until approved by Ecology. Unless the extension is
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a substantial change, it shall not be necessary to amend this Order pursuant to Section VIIL-L
(Amendment of Order) when a schedule extension is granted.

4. An extension shall only be granted for such period of time as Ecology determines
is reasonable under the circumstances. Ecology may grant schedule extensions exceeding ninety . ...

(90) days only as a result of:

a Delays in the issuance of a necessary permit which was applied for in a*~- - 4 Formatted: Indent: Left: 0", First line: 05" }

timely manner;
b. Other circumstances deemed exceptional or extraordinary by Ecology;-ex
Gk Endangerment as described in Section VIIL.-M (Endangerment): or3-

d. A decision by Ecology to add third parties as PLPs for the Site.

L. Amendment of Order

B L o R e e e e e R

)
~ o Formatted: Font: NotBold )

performed without formally amending this Order. Minor changes will be documented in writing
by Ecology within seven (7) days afteref verbal agreement.

. . Except as provided in Section VIIL-N (Reservation of Rights), substantial
changes to the work to be performed shall require formal amendment of this Order. This Order
may only be formally amended by the written consent of both Ecology and the PLPs. The PLPs
shall submit a written request for amendment to Ecology for approval. Ecology sﬁall indicate its
approval or disapproval in writing and in a timely manner after the written request for
amendment is received. If the amendment to this Order represents a substantial change, Ecology
will provide public notice and opportunity to comment. Reasons for the disapproval of a
proposed amendment to this Order shall be stated in writing. If Ecology does not agree to a
proposed amendment, the disagreement may be addressed through the dispute resolution

procedures described in Section VIIL-J (Resolution of Disputes).
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M. Endangerment

j & In the event Ecology determines that any activity being performed at the Site s+

creating or has the potential to create a danger to human health or the environment on or
surrounding the Site, Ecology may direct the PLPs to cease such activities for such period of .
time as it deems necessary to abate the danger. The PLPs shall immediately comply with such :
direction.
i 2. In the event the PLPs determine that any activity being performed at the Site is
creating or has the potential to create a danger to human health or the environment, the PLPs
may cease such activities. The PLPs shall notify Ecology’s project coordinator as soon as
possible, but no later than twenty-four (24) hours after making such determination or ceasing /.. :
’ such activities. Upon Ecology’s direction, the PLPs shall provide Ecology with documentation

of the basis for the determination or cessation of such activities. If Ecology disagrees with the . .

PLPs’ cessation of activities, it may direct the PLPs to resume such activities.

i 5 If Ecology concurs with or orders a work stoppage pursuant to ‘this Section. ¥}
M{Endansermant): the PLPs’ obligations with respect to the ceased activities shall be suspended
until Ecology determines the danger is abated, and the time for performance of such activities, as ¢
well as the time for any other work dependent upon such activities, shall be extended in

l accordance with Section VIIL-K (Extension of Schedule) for such périod of time as Ecology
determines is reasonable under the circumstances.

l . 4. Nothing in this Order shall limit the authority of Ecology, its employees, agénts, e
or contractors to take or require appropriate action in the event of an emergency.

N. Reservation of Rights

'i Formatted: Indent: First line: 0.5" !

l 1 This Order is not a settlement under Chapter 70.105D RCW. Ecology's signature+-- - { Formatted: Indent: First line: 0.5"

on this Order in no way constitutes a covenant not to sue or a compromise of any of Ecology’s
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rights or authority. Ecology will not, however, bring an action against the PLPs to recover
remedial action costs paid to and received by Ecology under this Order. In addition, Ecology
will not take-aeditienat enforcement actions against the PLPs regarding remedial actions required
by this Order, provided the PLPs complveessplies with this Order.
2 Ecology nevertheless reserves its rights under Chapter 70.105D RCW, including
the right to require additional or different remedial actions ét the Site should it deem such actions ..« ;

necessary to protect human health and the environment, and to issue orders requiring such

remedial actions. Ecology and the PLPs also reservereserves all of their respective rights and -

defenses regarding the injury to, destruction of, or loss of natural resources resulting from the

release or threatened release of hazardous substances at the Site.

¥ By entering this Order. the PLPs do not admit anv liability for the Site. Although

the PLPs are committing to perform the work required by this Order under the terms of this

Order. the PLPs expressly reserve all richts available under law. includine but not limited to the

richt to seek cost recovery or contribution against third parties. and the right to assert anv

defenses to liability in the event of enforcement.

0. Transfer of Interest in Property .

5 During the effective period of this Order. no™Ne  voluntary conveyance ore-- SF;:Snatgesd Igﬂﬂent: First line: 0.5, Tab q
relinquishment of title, easement, leasehold, or other interest in any portion of the Site shall be 7
consummated by a PLP#e-PLRs without provision for continued implementation of all
requirements of this Order and implementation of any remedial actions found to be necessary as
a result of this Order. '
i 4 Prior to & PLP sthe PL2s" transfer of any interest in all or any portion of the Site,*- =~ { Formatted: Indent: First line: 0.5" )

and during the effective period of this Order, the PLPREPs shall provide a copy of this Order to

any prospective purchaser, lessee, transferee, assignee, or other successor in said interest; and, at
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least thirty (30) days prior to any transfer, the PLPPEPs shall notify Ecology of said transfer.
Upon transfer of any interest, the PLPRLPs shall restrict uses and activities to those consistent
with this Order and notify all transferees of the restrictions on the use of the property.

P. Compliance with Applicable Laws

1. All actions carried out by the PLPs pursuant to this Order shall be done in*-*

accordance with all applicable federal, state, and local requirements, including requirements to

obtain necessary permits, except as provided in RCW 70.105D.090. At this time. noFhe-perssits

erspeeifie federal, state, or local requirements have been identified as.beinz‘n‘—}a%-%‘ﬁe—ageaey—h%

€etermined-are applicable to the actions required byasd-that-areknovwnat-the-time efentryof
this Orderhave-beenidentifiedin ExkititE:

2. Pursuant to RCW 70.105D.090(1), the PLPs are exempt from the procedural

requirements of Chapters 70.94, 70.95, 70.105, 77.55, 90.48, and 90.58 RCW and of any laws

requiring or authorizing local government permits or approvals. However, the PLPs shall

comply with the substantive requirements of such permits or approvals. At this time. no state or ..

permits or approvalss

being applicable but procedurally exempt under this paragraph.in-ExhibitE-

tted: Don't keep with next, Tab stops:

{05" Left + 17, Left + 638", Left ,

: 3 The PLPs havekas a continuing obligation to determine whether additional ::

permits or approvals addressed in RCW 70.105D.090(1) would otherwise be requiréd for the
remedial action under this Order. In the event either Ecology or the PLPs determine that

additional permits or approvals addressed in RCW 70.105D.090(1) would otherwise be required

for the remedial action under this Order, such partvit shall promptly notify the other party of its :
determination. Ecology shall determine whether Ecology or the PLPs shall be responsible to

contact the appropriate state and/or local agencies. If Ecology so requires, the PLPs shall
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promptly consult with the appropriate state and/or local agencies and provide Ecology with
written documentation from those agencies of the substantive requirements those agencies
believe are applicable to the remedial action. Ecology shall make the final determination on the
additional substantive requirements that must be met by the PLPs and on how the PLPs must . -
meet those requirements. Ecology shall inform the PLPs in writing of these requirements. Once
established by Ecology, the additional requirements shall be enforceable requirements of this
Order. The PLPs shall not begin or continue the remedial action potentially subject to the
additional requirements until Ecology makes its final determination.

43, Pursuant to RCW 70.105D.090(2), in the event Ecology determines that the
exemption from complying with the procedural requirements of the laws referenced in
RCW 70.105D.090(1) would result in the loss of approval from a federal agency that is
necessary for the State to administer any federal law, the exemption shall not apply and the PLPs
shall comply with both the procedural and substantive requifements of the laws referenced in

RCW 70.105D.090(1), including any requirements to obtain permits.

R:Q. Indemnification

The PLPs agree to indemnify and save and hold the State of Washington, its+-- - trmatted: Indent: First line: 0.5", Space
After: 0 pt

employees, and agents harmless from any and all claims or causes of action for death or injuries

to persons or for loss or damage to property to the extent such ariseesisizz from or on account of
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l the negligent acts or omissions of the PLPs. theirPess—its officers, employees, agents, or
contractors in entering into and implementing this Order. However, the PLPs shall not -
indemnify the State of Washington nor save nor hold its employees and agents harmless from

) any claims or causes of action to the extent such ariseasisias out .of the negligent acts or
omissions of the State of Washington, or the employees or agents of the State, in entering into or
implementing this Order.

: IX. SATISFACTION OF ORDER

The provisions of this Order shall be deemed satisfied upon the PLPs’ receipt of written

notification from Ecology that the PLPs have completed the remedial actionaetis3ty required by

this Order, as amended by any modifications, and that the PLPs have complied with all othex;
I provisions of this Azseed-Order.
X. ENFORCEMENT

Pursuant to RCW 70.105D.050, this Order may be enforced as follows:

A. The Attorney General may bring an action to enforce this Order in a state or .
-federal court.

B. The At‘tofney General may seek, by filing an action, if necessary, to recover
amounts spent by Ecology for iavestizative-endremedial actions and orders related to the Site.

= In the event a th=PLPs refusesrefuse, without sufficient cause, to comply with

any term of this Order, the PLPPLPs will be liable for:

la.  Up to three (3) times the amount of any costs incurred by the State of*--- { Formatted: Indent: Left: 0", First fine: 0.5" )

Washington as a result of its refusal to comply; and

2k, Civil penalties of up to twenty-five thousand dollars ($25,000) per day for

each day it refuses to comply.
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D. This Order is not appealable to the Washington Pollution Control Hearings Board.

This Order may be reviewed only as provided under RCW 70.105D.060.

Effective date of this Order:

CASCADE NATURAL GAS CORPORATION _ STATE OF WASHINGTON.

DEPARTMENT OF ECOLOGY
Department-of-Eeology
Depart o
sonpE '[Formatted: Line spacing: single - j
Daniel Meredith- Tim L. Nord
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MCCONKEY FAMILY TRUST NATACHA SESKO
(360) 286-3348 (206) 498-0758
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